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During the sixteenth, seventeenth and eighteenth centuries, 
when absolute monarchy was the prevailing governmental type 
in Europe, the principle was very generally held by the rulers, 
and not infrequently acted upon, that the people of a state, to- 
gether with their lands and other goods and chattels, were, in a 
very real sense, the property of their king and constituted his 
patrimonium. That this view should have prevailed, is histori- 
cally explainable. The entire feudal system, out of which the 
modern monarchy had evolved, was founded upon the idea that 
the ownership of land carried with it, as one of its incidents, 
the right of political rulership. When, then, by a process of 
development, the king had obtained a supremacy over his feudal 
lords, when his "peace" had become higher than theirs, and had 
extended over the whole country, and when these lords and those 
who in turn held of them were forced to concede that they held 
their lands by a conditional grant from the king, their liege lord, 
the idea that the monarch was the owner of the entire realm 
was complete. In him lay the final legal title to all land. All 
other persons had "tenures" rather than rights of ownership. 
And, as for the people themselves, the idea that one person 
might be another person's "man" or "woman" was universal. 
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The influence of these ideas on recent political conceptions may 
be indicated by recalling that serfdom did not disappear from 
Germany until well into the nineteenth century. 

This patrimonial conception of monarchy explains the ac- 
cepted idea that the throne might be inherited, or willed away 
by testament, like a piece of property, and that it might be 
bought and sold, and acquired by marriage. It explains also 
the recognized right of the king to requisition, upon occasion, 
the goods of his subjects, and even to sell those subjects them- 
selves to foreign powers, as, for example, was done when the 
Hessian soldiers were sold by their ruler to England for use 
against the Americans in the Revolutionary War. 

It might seem that a political practice such as this would have 
been based upon postulates that denied the possession by the 
governed of moral rights to consideration, or placed the conduct 
of monarchs outside the realm of ordinary morality. It is 
quite clear, however, that, despite the general acceptance of 
the doctrines of Machiavelli, the argument in behalf of royal 
absolutism and selfishness was not stated in terms as bold as 
these. It cannot be that the rulers in their dealings with their 
subjects felt themselves free from all the moral restraints which 
humanity and sympathy impose. It is clear, however, that the 
moral obligations which they recognized were those of generosity 
and charity, rather than those of justice, which would imply 
the possession of rights by those to whom justice was due. 

It would seem, in fact, that the rights claimed and exercised 
by the eighteenth century monarchs were not different in essen- 
tial nature from those claimed at the present time by those 
holders of private property who regard the institution of private 
property as devoid of social or political connotations, and who 
therefore regard themselves as vested with the rights of use and 
disposition, the free exercise of which may not be interfered with 
except under very special circumstances. Thus, as we know, 
there are at the present time many owners of large fortunes the 
possession of which has come to them by accident of descent, 
by the favoring operation of law, or by the working out of eco- 
nomic forces, who feel themselves free to use their wealth, if 
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they see fit, for their own selfish welfare, and, as employers of 
labor, consider that those who work for them have no moral 
claim, and certainly no legal claim, beyond such as is founded 
upon their contracts of employment — that anything beyond 
this which they do for the benefit of those subject to their eco- 
nomic rule is an act of charity or generosity rather than an 
obligation of distributive justice. 

With reference generally to the patrimonial royal idea, it is 
to be pointed out that, even when accepted, no answer was given 
to the question as to the means or marks by which was indicated 
the particular person who was to be recognized as the monarch. 
As to this, it may be said, that in general the people were willing 
to accept as their rightful ruler the one who by accident of 
descent, or result of established conquest, became the de facto 
occupant of the throne. There were always, indeed, specula- 
tive writers who held that, under certain circumstances, the 
people, individually or collectively, became released from their 
obligation of obedience to their king. But, in general, sub- 
mission to those in political authority was preached; and, from 
the nature of the case, unless the foundations of all political 
authority were to be disturbed, those who held that resistance 
might sometimes be justified were not able to fix with any defi- 
niteness just what circumstances would support revolutionary 
action, nor determine the form that this action should take. 

Not a few supporters of monarchy, however, took the view 
that under no circumstances would resistance upon the part of 
the governed to their de facto rulers be other than a religious sin 
as well as a political crime. This doctrine was founded upon 
the assertion, claimed to be supported by Holy Writ, that all 
governments, whatever their forms and by whomsoever con- 
trolled, and without regard to their actions, are, by the divine 
will, entitled to the absolute obedience of the ruled. By some it 
was furthermore argued that absolute monarchy, if not the only 
type of government divinely sanctioned, is at least the one which 
is the most favored by God. By others, who relied upon the 
idea of natural law rather than the imperative and legislative 
will of a personal supreme being, it was maintained that great 
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nature herself as volitional — natura naturans (to use the scho- 
lastic phrase) — establishes certain rules and polities for the 
governance of men in their social and political relations; that 
these rules and polities are at all times and everywhere — semper 
ubique et ab omnibus — obligatory upon men, and that they are or 
may be revealed to men by right reason, that is, by their reason 
when purified of prejudice and error and rightly employed. 
And, according to not a few of the natural law philosophers, 
this reason, or rather the natural law which it reveals, points 
out monarchy as the best form of government. As to whether 
or not this same system of natural rights and duties was in turn 
dependent upon the will of God as its Jons et origo there was 
contrariety of opinion. For the most part it was held that there 
was this relationship between natural and divine law. But by 
some, among whom Hugo Grotius may be mentioned, it was 
asserted that a natural law would exist and be binding, even if 
there were no God; although even these would not admit that 
there could be a dissonance between the substantive provisions 
of natural and those of divine law. 

The weakness of the divine right theory of monarchy, even 
when viewed from the side of the supporters of monarchical 
absolutism, was that it seemed to teach that a people should 
obey their rulers whoever they might happen to be, and by 
whatever means they might have obtained their thrones. Thus 
any given ruler would have a precarious tenure of his throne in 
the sense that anyone who might, by force or fraud, displace 
him and obtain de facto possession of the throne would ipso facto 
be entitled, by divine law, to the support and obedience of those 
over whom he ruled. The act of dispossession, though against 
divine and civil law, would not operate to lessen the rightful- 
ness to rule of the new monarch when once established in power. 
The efforts of those who supported the divine right theory of 
monarchy to escape this corollary, constitute an interesting 
chapter in the history of political theory, but they were never 
logically satisfying. 

The divine theory as to the right of rulership of the particular 
occupants of the seats of political authority lost its influence in 
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England with the final downfall of the Stuarts; in France at the 
time of the Revolution; in Italy since its unification; and in 
Belgium from the time of its establishment as an independent 
state. Divine right has, of course, never had acceptance in 
America since the foundation of our government; and, indeed, 
the repudiation of this theory, and of the resulting doctrine of 
absolute obedience of the governed, was the purpose of those 
clauses of the Declaration of Independence which asserts that 
"Governments derive their just powers from the consent of the 
governed," and that whenever any form of government fails to 
subserve the true ends of political rule — the protection of life, 
liberty, and the pursuit of happiness — "it is the right of the 
people to alter or abolish it." 

Just to what extent the divine right doctrine of monarchy 
still prevails in Germany, and especially in Prussia, it is difficult 
to say. Certain it is that it finds no emphatic support in the 
writings of present day German political philosophers and con- 
stitutional jurists. It may be said, however, that in the treatises 
of some of them there are found doctrines which involve what 
is practically a divine right theory of the state itself — an apo- 
theosis of political power which gives to its maintenance an 
absolute value, raises its acts above the plane within which 
considerations of ordinary morality apply, and ascribes to this 
political entity a welfare and a purpose other than and distinct 
from, and, in some cases, not even related to, the welfare of the 
individuals who are subject to its authority. It may be said 
that, in result, this apotheosis of the state leads to a demand 
upon the people for an implicit obedience to the demands of 
their government, and to an unhesitating sacrifice of their inter- 
ests to its welfare, which it is difficult to distinguish from that 
complete submission which was predicated upon the old doctrine 
of the divine right of the monarch. 

But if, in scientific literature, an apotheosis of the state has 
been substituted for a divine right theory of monarchy, it would 
seem that the rulers of Prussia have never abandoned the earlier 
idea. We find, indeed, not a few recorded utterances of Bis- 
marck which indicate that he gave his adherence to the doc- 



626 THE AMERICAN POLITICAL SCIENCE REVIEW 

trine of a divine right inhering in the very person of the ruling 
king, and, as is well known, the present king of Prussia has 
seemed to seek occasions upon which to declare that this is the 
conception which he holds of his right to rule. What other con- 
struction can we give to declarations such as the following: 

"Each of the Hohenzollern princes was from the outset of his 
career conscious that he was only God's viceregent upon earth, 
that he would have to render an account of his work to a higher 
King and Master, and that he must faithfully perform the work 
appointed him by the Almighty to do." 

"As I look upon myself as an instrument of the Lord, I am 
indifferent to the point of view of the present day." 

"The king holds his power by the grace of God, to whom alone 
he is responsible. He chooses his own path and only decides 
his actions from this point of view." 

It would appear from these and other utterances of his maj- 
esty, that he believes that the Hohenzollern family has been 
selected from among the other members of the human race as 
instruments of divine providence to rule the Germans, just as he 
also believes, and has frequently asserted, that the Germans 
have been selected out from among the other races of mankind 
to spread Kvltur and political salvation to the remainder of the 
world. Thus he, Wilhelm, evidently believes that he gains his 
personal individual right to rule because he is a Hohenzollern, 
and the heir to the throne of his ancestors, as marked out by 
the rules of hereditary descent that prevail in his family. And 
this, of course means, logically, that this particular method of 
reckoning descent has direct divine approval. For the marks 
or criteria which apodictically indicate that the Hohenzollern 
family have this divine mission, there is no firmer foundation 
advanced than the fact that the course of history has so indi- 
cated. Die Weltgeschichte ist das Weltgericht. By the same 
judgment the Teutons have been pointed out as the protagonists 
of culture for all mankind. 

As already noted, it does not appear that the publicists of 
Germany have attempted to support by their reason and logic 
the validity of these royal claims. Upon the other hand, there 
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do not appear to be, in their philosophical writings, any at- 
tempts to refute them. This is a remarkable fact. It seems 
extraordinary, that in German political philosophy, the validity 
of the divine right claims of the king and kaiser should not have 
received critical examination. 

As regards the people, it would appear that only the Social 
Democrats have developed a political philosophy which, by its 
premises, cannot be reconciled with these monarchical claims; 
and this indeed is essentially the reason why the members of 
this party, before the present war at least, were stigmatized by 
the kaiser and his "Government" as enemies of the German 
state. But even the Social Democrats have been restrained by 
prudence, or possibly by fear of penal discipline, from protesting 
the divine right claims of their king. In result then, we find 
that though the divine right theory has been often proclaimed 
by the present kaiser, there has been little or no attempt upon 
the part of German philosophers either to support or to refute it. 

The patrimonial theory of rulership is of course consistent with 
the divine right theory; that is, it can be held that by divine 
intendment, the realm, its people, and their property, have been 
placed as property in the possession of the king. It would ap- 
pear, however, that this patrimonial idea is not asserted by Wil- 
helm. He evidently believes that he holds his rule not as an 
owner but as a trustee for his people. It is, however, to be 
observed, this trusteeship is not deemed to be derived by the 
king from his people but is regarded as vested in him by the 
providence of God. 

This royal position, it will clearly appear, carries with it a 
denial that his people have an inherent, or natural, or ethical 
right to determine the general form of government under which 
they are to live. That this form of government should be 
monarchical is placed beyond their control, as is also the par- 
ticular individual who is to occupy the throne. As a matter of 
ineluctable logic, it would seem also to follow that the people 
have not the right to dictate to their monarch what his policies 
shall be, or the manner in which and the forms through which 
he shall exercise his royal powers. There is, however, nothing 
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inconsistent with this conception of monarchy that the people 
should be granted the right to make known directly or through 
their representatives their opinion as to what action their own 
welfare demands. But that they should issue a mandat imperatif 
to their ruler, is made logically impossible. 

In accordance with the foregoing conception of the teleological 
or ontological character of monarchy, the Germans have built 
up their systems of constitutional jurisprudence. 

In the first place they distinguish between absolute and con- 
stitutional monarchy. The latter form is one in which the 
monarch governs in accordance with established forms and 
issues his orders in the form of general laws or ordinances, and 
not as wholly arbitrary and casual utterances of his will. Fur- 
thermore, it is established that, with respect to certain matters 
at least, he will not promulgate as law propositions which have 
not received the approval of certain other organs of government, 
one of these organs being an assembly composed of persons 
selected by a more or less numerous electorate to represent the 
people's interests and desires. This constitutional form of gov- 
ernment is saved from being logically inconsistent "with the gen- 
eral Teutonic conception of monarchy, by the postulation of 
the principle that these constitutional limitations upon the 
ruler's freedom of action are self-set; and that the written in- 
struments of government in which they are set forth are them- 
selves, juristically speaking, the product of his will. Here the 
reference is of course to the monarchical theory as found in the 
constituent states of the German Empire, and especially in 
Prussia. In what is to follow it is taken for granted that the 
reader is familiar with the status of the Prussian king in the 
German imperial system, and with the fact that although the 
constitutional powers of the German emperor may not be great, 
these are tremendously supplemented by those which he has as 
king of Prussia. As king his will is decisive in Prussia, and 
through the control which he thus exercises over the Prussian 
delegation in the Bundesrath, which is the dominant imperial 
organ of government, his voice is powerful in imperial affairs. 

According, then, to the Prussian legal or constitutional theory 
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the monarch still remains the fountain and source of law and 
political authority, and the sole bearer and exerciser of the 
sovereignty of the state, notwithstanding the fact that he may, 
by the grant of a written constitution, have posited for himself 
certain forms in conformity with which his powers are to be 
exercised, and agreed that in the determination of certain policies 
he will take no action without the approval of a majority of 
representatives who are elected by the people, or at least, by a 
certain fairly large part of them. The written constitution of 
Prussia in which this undertaking is embodied, may have been, 
as a matter of practical fact, extorted from the king by popular 
pressure; but, legally viewed, it is an emanation from his sov- 
ereign will. It is granted or "octroyed" by him, and not estab- 
lished by the people. Prussian constitutional commentators are 
agreed that by this instrument the king neither parted with nor 
even divided with the people his sovereignty. He remains as 
before the embodiment of sovereign power. 

In truth, it is to be remembered that a written constitution 
has not in German public law that supremacy over ordinary 
statute law which is ascribed to it by American constitutional 
jurists, and in this respect the German theory has tended during 
the last fifty years to become increasingly pronounced. The 
leading commentator upon German constitutional law is un- 
doubtedly Dr. Paul Laband. In his Das Staatsrecht des deutsch- 
en Reichs, he writes as follows: 

"There is no will in the state superior to that of the sovereign, 
and it is from this will that both the constitution and laws draw 
their binding force. The constitution is not a mystical power 
hovering above the state; but, like every other law, it is an 
act of its will, subject, accordingly, to the consequences of 
changes in the latter. A document may, it is true, prescribe 
that the constitution may not be altered indirectly (that is to 
say, by laws affecting its content), that it may be altered only 
directly, by laws modifying the text itself. But when such a 
restriction is not established by positive rule, it cannot be de- 
rived by implication from the legal character of the constitu- 
tion and from an essential difference between the constitution 
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and ordinary laws. The doctrine that individual laws ought 
always to be in harmony with the constitution, and that they 
must not be incompatible with it, is simply a postulate of legis- 
lative practice. It is not a legal axiom. Although it appears 
desirable that the system of public and private laws established 
by statute shall not be in contradiction with the text of the 
constitution, the existence of such a contradiction is possible in 
fact and admissible in law, as a divergence between the penal, 
commercial, or civil code and a subsequent special law is 
possible." 1 

If one wishes to see how far apart our own constitutional 
theory is from that of the Germans, one may compare with 
these views of Laband the words of Chief Justice Marshall 
delivered in the famous case of Marbury v. Madison, in 1803, 
in which he fixed once for all in our jurisprudence the doctrine 
that no measure enacted even by congress itself will receive 
judicial recognition or enforcement if its substance cannot be 
harmonized with the provisions of our national Constitution. 

It follows from the Prussian constitutional conception that 
the part played by the elected representatives of the people in 
the enactment of laws and in the adoption of public policies is 
one quite different from that which is played in countries whose 
constitutional systems are founded upon a democratic basis. 
According to the doctrine almost, if not quite, unanimously 
held by German jurists, the people through their representatives 
participate not in the creation of law, but in the determination 
of the contents of a proposition which is to be submitted to the 
sovereign for the exercise of his supreme legislative will. And 
not until that will .has been approvingly exercised does the 
measure become legally executory (Gesetzbefehl). Essentially 
speaking, then, the situation is this. The ruler, as a matter of 
grace and expediency, is pleased to learn the wishes of his 
people regarding a proposition of law or the adoption of a public 
policy, and to obtain such information regarding its wisdom as 
a representative chamber is able to provide; and these wishes 

1 Quoted by Borgeaud — Adoption and Amendment of Constitutions (Eng. 
trans.), 68. 
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and this information he necessarily takes into consideration in 
determining the exercise of his own sovereign will. But never 
does he regard these factors as controlling in any affirmative 
sense. So long as the constitution which he has promulgated 
exists, he agrees not to act contrary to its provisions with regard 
to the matters which are therein specified. But never for a 
moment does the German ruler admit himself to be under a 
legal or even a moral obligation to give effect to an expression 
of the will of the representatives of the people of which he 
disapproves. 

This relationship in which the king stands to his popularly 
elected legislative chambers interprets many features of German 
public life which seem strange to English and American ob- 
servers. It explains in the first place the fact that it is con- 
sidered a moral and wholly justifiable practice for the king and 
his personal advisers — "the Government" as they are called — 
to control so far as they are able, not only the elections of mem- 
bers to the representative body, but by rewards and other forms 
of political pressure to influence the votes of the representatives 
after their election. It explains furthermore the policy of the 
"Government" in playing off one party or faction against an- 
other, and thus, through the bloc system, obtaining a majority 
vote in favor of action which the government desires. It ex- 
plains also the fact that not even the first steps have been taken 
in Germany in the development of responsible parliamentary 
government whether of the English or of the French type. It is 
indeed recognized by all German publicists that such a system is 
absolutely incompatible with the German conception of mon- 
archical power. 

It is true that irritation, at times intense in character, has 
been felt and expressed against the assumption by the emperor 
of the right to direct and control foreign affairs by his own per- 
sonal acts and words; but this has been, not because his acts 
have been conceived to be in derogation of the power of the 
representatives of the people or of a ministry which they support, 
but because, under the imperial constitution, he is required to 
act through his chancellor, who in turn is supposed to exercise 
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his power in and through the Bundesrath, which body in turn 
represents the "Governments" of the several states of the em- 
pire. Since the downfall of Bismarck, and especially since the 
retirement of his successor Caprivi, the emperor has selected as 
his chancellor and president of the Prussian ministerium men 
who have been willing in very large measure to subordinate 
their own wills and judgments to that of their imperial master. 
Thus, in fact, the influence of the emperor has been very great, 
especially in foreign affairs; and while this has been at times 
disapproved of, there has never hitherto been any movement, 
seriously pressed, to subject his will to the control of the 
popularly elected branch of the imperial parliament. 

The monarchical conception in Germany explains, still further, 
the right which is freely exercised by the "Government," of 
dissolving the elected chamber whenever other methods of 
obtaining its support for a government measure have failed; 
and, it may be said, so powerful is the official influence that 
may be exerted in the ensuing election, that in all cases the 
result has been that the newly chosen chamber was of the desired 
political complexion. Von Biilow in his Imperial Germany com- 
plains that the Germans lack political ability, by which, as he 
explains, they show a disposition to form a multitude of minor 
parties based not on broad public principles but upon narrow, 
particularistic, and personal interests. It would seem however, 
that this failure of two or more strong political parties to de- 
velop has been due in no small measure to the attitude which 
the 'Government" assumes towards all political parties. The 
one strong political party — the Social Democrats — which has 
been formed in German imperial politics, is strong in numbers 
rather than in influence, and, moreover, occupies a very particu- 
lar position, for, as Von Biilow frankly says, it has, from the 
viewpoint of the "Government," no right to exist. He flatly 
stigmatizes its members as enemies of the German state — 
enemies for the overthrow of whom any means, including force 
when possible, may rightfully be employed. As to the reasons 
why the Social Democrats are held in such peculiar detestation 
by the "Government," shortly stated, it may be said that it is 
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not so much their legislative program which is disapproved of, 
as it is that their fundamental political doctrines are in conflict 
with the monarchical conception of the empire and of Prussia. 
This is made abundantly clear by reading between the lines of 
Von Blilow's book. 

Finally, it may be said that the monarchical conception in 
Germany explains the open and avowed measures which are 
taken by the ruling authorities to control the formation and 
expression of a popular opinion with regard to matters of public 
policy. Not only is there kept a strict control over unofficial 
expressions in the press, as the numerous prosecutions for 
Use majeste testify, but, and more especially, governmentally in- 
spired articles are constantly published in the leading news- 
papers in order that the people shall be led to take a favorable 
view regarding public pob'cies which are approved by the 
"Government." 

This point is of an importance that warrants, in order to 
make it clear, giving the words of Dr. Hasbach, the author of 
an important work entitled Die Moderne Democratic, published 
in 1912. In an article published recently, in which he states 
more specifically the function which public opinion plays in 
the modern constitutional state, Dr. Hasbach says: 

"Who forms public opinion? In democracy and parliamen- 
tary monarchy (England) it is created exclusively by parties; 
in constitutional monarchy (i.e. Germany) on the other hand, 
by parties and the Government. For a full understanding of 
this important difference we first must clearly distinguish be- 
tween parliamentary and constitutional monarchy. In parlia- 
mentary monarchy the influence of the monarch is as a matter of 
fact so far suppressed that here too the stronger party opinion 
determines the destiny of the country, while in the constitutional 
monarchy the prince as joint possessor of the legislative power, 
and as the possessor of the executive, exercises a considerable 
influence upon the formation of public opinion. The ministers 
nominated by him introduce bills into parliament; they defend 
them against the criticism of representatives whom they are 
compelled to face; the prince addresses messages to parliament; 
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he can dissolve it and thereby take a position on definite ques- 
tions; official newspapers defend the attitude of the government; 
party organs which approve the policy of the government sup- 
port it or open their columns to it; the government seeks to 
influence representatives, etc." 

"These are methods," Dr. Hasbach continues, "some of 
which are also understood in America; in America the President 
addresses messages to Congress; presidents and governors at- 
tempt to influence the legislative power; there are also news- 
papers which support the President and governors against the 
legislative assemblies if they consider the former's policies 
advantageous." 

This is true, but the important fact to be observed is that in 
America the President and the governors of the states are them- 
selves the leaders of their parties and are representatives of the 
people. The stronger public opinion which thus finds expression 
in state action is therefore a popular opinion, and is not one 
which is largely determined by the judgment of persons who are 
not responsible to the people and who only in a purely fictitious 
sense can be said to represent them. 

In summary, then, we may ask : Just what is the part played 
by the elected representatives of the people in the diet? Their 
function is a four-fold one: (1) They constitute an avenue of 
information through which the "Government" — the king and 
his advisers — may learn regarding the economic and social con- 
ditions of the people, and of their desires; (2) they constitute an 
organ of advice, — that is, the representatives, individually, or 
through their collective wisdom, give what amounts to advice 
to those in authority; (3) they criticize the acts of the govern- 
ment, — bring its acts, or many of them at least, to the bar of 
public opinion; (4) they have a veto power over the matters 
enumerated in the constitution. This veto they can exercise 
by refusing, by a majority vote, to approve legislative proposi- 
tions laid before them by the king. But, even in this negative 
sense, it is to be observed that they cannot prevent the exe- 
cution of any laws already enacted by refusing to approve 
the necessary appropriations. If these appropriations are not 
made by the chambers, the king is generally conceded to have 
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the constitutional right to raise and expend what funds are 
necessary in order to carry out the laws already upon the statute 
books. This Prussian theory of the budget is based upon the 
doctrine that inasmuch as only the will of the king is compe- 
tent to create law, the diet cannot, by its action, defeat the 
operation of law. 

The function which the chambers perform in the creation of 
law is thus limited to the vetoing of propositions of new law of 
which they disapprove. And even as to the new law which is 
approved by them, the constitutional theory is that the part 
played by the chambers in its establishment is limited to a 
participation in the determination of the substance or material 
content of the law. That which gives legal life and force to 
this substance is the will of the king as manifested by his pro- 
mulgation of the project in his name as law. And it does not 
need to be said that the king is at all times free to refuse to 
promulgate propositions which have received the assent of the 
chambers. 

Contrasted with the ethico-political-constitutional theories 
which have been set forth as characteristic of German political 
thought, are the theories of other countries such as England, 
France, Italy, Belgium, and the United States. 

The political philosophy of England since 1688 at least, of 
France since 1789, and of the United States since its foundation, 
is squarely committed to the proposition that all political au- 
thority comes from the people, and is not vested in the rulers 
as an original and inherent right. 2 This is not the assertion of 

2 The constitution of France, if its fundamental laws can be regarded as con- 
stituting a complete instrument of government, does not contain an explicit state- 
ment of popular sovereignty, but the principle certainly finds acceptance in her 
constitutional jurisprudence. Perhaps the clearest statement of the doctrine in 
formal terms is to be found in the constitution of Belgium, adopted in 1831, in 
which the following declarations occur: "Art. 25. All powers emanate from the 
people. They shall be exercised in the manner established by the Constitution 
.... Art. 29. The executive power is vested in the King, subject to the 

regulations of the Constitution Aft. 129. No law, ordinance, or 

regulation of the general, provincial, or communal government shall be obliga- 
tory until after having been published in the manner prescribed by law. Art. 
130. The Constitution shall not be suspended, either in whole or in part." 
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the merely moral doctrine that the people have a revolutionary 
right to resist political oppression, and that thus, in a sense, all 
just governments may be said to derive their right to be from 
the consent of the governed. This, indeed, is asserted, but the 
doctrine is much more than this. It includes the constitutional 
principle that, as a legal proposition, the rulers possess only 
delegated authority, and the legal limitations which circum- 
scribe their official acts are not self-set, but are imposed by laws 
which draw their force from the popular will as authoritatively 
expressed at the polls, in conventions, or in representative 
legislative bodies. 

Corresponding to the constitutional doctrines of these coun- 
tries is the ethical doctrine, widely held, that a people have an 
original, natural, and inalienable right to determine the form of 
government under which they are to live and to select the per- 
sons who are to administer it. There is also the doctrine that, 
as a practical proposition, the best political results may be ex- 
pected from a government founded upon popular consent and 
controlled by public opinion, just as in Germany there is an 
equally general belief that the best practical results are to be 
obtained from a government in which the popular will is not 
controlling. 

Let us then turn to an examination of the validity of the 
constitutional, ethical, and practical premises upon which Ger- 
man political practices are founded. 

As regards the theory of German constitutional law that all 
legal authority is deemed to be derived directly or indirectly 
from the king, it may be said that, viewed simply as a juristic 
theory, it is not open to criticism, for the same reason that no 
constitutional theory, considered in abstracto, can be examined 
as to its validity. A constitutional theory is a purely formalis- 
tic matter, and one can start with any premises which he may 
desire to assume. The logical consistency with which it is ap- 
plied may be questioned, or its applicability to given facts for 
the purposes of interpretation put in issue; but, viewed simply 
as a creation of analytical jurisprudence, the attempt to examine 
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its validity is as meaningless as it would be to ask whether it is 
correct to use "X" or "Y" to indicate the unknown quantity in 
algebraic expression. Thus the application oi a constitutional 
theory, but not the theory itself, may be questioned. And, of 
course, given an existing constitutional system, it might be 
possible for commentators to disagree as to the fundamental 
juristic premises upon which it is based. It would appear, how- 
ever, that German publicists are practically agreed in giving to 
their system of public law that interpretation which has been 
set forth in this paper, just as there is an equal agreement be- 
tween French and American commentators that the French and 
American constitutional systems are founded upon the principle 
that all political power and all legal legitimacy may be traced 
back to a delegation of authority by the governed. 

Turning to the ethical aspect of the German conception of 
monarchy, we are met by a proposition the fundamental premises 
of which need justification. Here we are confronted with the 
assertion that the governed have not an original inalienable 
right either to determine the form of government to whose con- 
trol they are subjected, or to dictate who shall operate or con- 
trol the operations of this political machinery. 3 This is a funda- 
mental question of political philosophy upon its ethical or tele- 
ological side, and a considerable volume would be required for 
its satisfactory discussion. It may, however, be pointed out 
that those very persons who would deny that the German theory 
can be justified, and who assert that every people has an inherent 
and inalienable right to control their own government, have 
never been willing to push their premises to anything like a 
logical conclusion. They have always denied to classes of per- 

3 The history of political theories shows that there have been not a few phil- 
osophers who, admitting an original ethical right in the people to control their 
own political destinies, have asserted the possibility of its complete alienation 
to their rulers, so that when this act of surrender has been once performed, they 
are as wholly without the right to control their rulers as though they had never 
possessed it. It is immaterial for the purposes of this essay to distinguish be- 
tween the status of those who once had the right of self-government but are con- 
ceived to have surrendered it, and those who are regarded as having never pos- 
sessed it, 
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sons the rights of active citizenship, and even as to those who 
are endowed with political privileges, practical necessity has 
forced a denial to them of more than a modicum of political 
control. It may, furthermore, be observed that if the right of 
individuals to determine the form and to control the operations 
of their government be stated as an absolute and apodictic 
principle, this right must be conceived of as inhering in each 
individual, and, if this is so, it is extremely difficult to harmonize 
with it the practice of regarding as controlling the vote of a 
numerical majority of an electorate or of a representative body. 
And, indeed, it is only by the veriest fiction that a so-called 
representative chamber, however selected, can be said to rep- 
resent the whole people and give utterance to what is truly their 
general will. 

Those, therefore, who assert that the constitutional doctrine of 
popular sovereignty is founded upon an inherent and inalienable 
ethical right of the people to control their own government, are 
placed in the dilemma of holding either that the principle is an 
absolute one, in which case it becomes an impossible one to real- 
ize short of the destruction of the government itself; or to admit 
that the right is a relative one, depending upon the circum- 
stances of time, place, and the intellectual and moral quali- 
fications of the persons concerned. But if this second alterna- 
tive be adopted, is not the principle itself abandoned? If prac- 
tical or pragmatical considerations are to govern, is it not at 
least open to argument whether, as regards any given people, 
as good results may be obtained from a form of political rule in 
which supreme and controlling power is vested in an hereditary 
monarch, conceived of, constitutionally, as the possessor of the 
sovereignty of the state, as from a regime under which public 
authority is distributed among a number of persons or organs 
all of whom are legally viewed as exercising a delegated authority 
derived from a postulated popular source? 

These are questions which it is impossible to answer in a 
single paper of necessarily moderate length. It is proper, how- 
ever to suggest that a solution of them may be found in the 
doctrine that whatever its form or the constitutional theory 
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upon which it is operated, the requirements of an ethically 
legitimate government are present just in so far as, through 
that government, the true and permanent welfare of its citizens 
or subjects is realized. In short, that every government is but 
a means for the realization of this end, and that each of its char- 
acteristics must find their justification in this fact. Thus a 
monarchy, if established and maintained, must find its right to 
be in the advantages to be obtained from a centralization rather 
than a decentralization of public power, and not because the 
occupant of the throne has an inherent or divine personal right 
of rulership. If hereditary descent is recognized as conferring 
a legal right to rule, this must be, not because there is conceived 
to be any ethical right that flows through the veins of a par- 
ticular family and is capable of transmission from parent to 
child, but because this method of determining the royal succes- 
sion will give better results than some other mode of selection. 
If certain constitutional limitations are placed upon the legal 
powers of the ruler or of other functionaries of the state, these 
too must find their justification in their practical value when 
put to the test of actual experience. If, finally, a certain amount 
of political power is vested in the hands of a larger or smaller 
part of the whole citizen body, the ethical criterion must be the 
character of the results thereby obtained. 

If, now, we apply this doctrine in our examination of the Ger- 
man philosophy of the state, we find that, upon its ethical side, 
that philosophy is open to criticism only in so far as by it the 
welfare of the state, or of those who control its government, is 
divorced from the welfare of the whole people, or that that 
welfare is falsely conceived, especially in its relation to the wel- 
fare of other peoples or of all humanity. 

Having examined the constitutional and ethical phases of the 
German conception of monarchical as contrasted with more 
democratic or popular rule, we turn now to a consideration of 
the practical grounds upon which German political practice is 
founded. 

The refusal upon the part of the "Government" in Germany 
to permit the popular will as represented in the legislature to 
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exert a controlling influence in the determination of public 
policies is of course not predicated upon the purely technical and 
legal premise that sovereignty finds its origin in the monarch. 
Nor, as we have already seen, is it justified by any claim that 
political rulership need not necessarily be for the benefit of the 
state or its people. Rather, it would seem to be founded upon 
a conviction that the problem of government is, by its very 
nature, one, the satisfactory solution of which cannot be secured 
by surrendering a controlling influence to the people. And, in 
turn, the reason why the government of the state is held to be of 
this essentially unpopular or undemocratic character would seem 
to be compounded of two convictions. 

The first of these beliefs is that, as a practical administrative 
proposition, the problem of government is one which requires 
the exercise of faculties of judgment, and of executive oversight 
and control, which it is not possible for a popular electorate, 
however enlightened and well disposed, to possess and exercise. 
The second belief, which would seem to have at least a certain 
amount of currency, even if it cannot be said to be generally 
held, is that the ultimate end for the realization of which the 
state exists is something else and higher than the welfare of the 
citizens as individuals, whether distributively or collectively 
considered. 

Upon the tace of it, the proposition that the efficient carrying 
on of the national government of a state of any considerable 
size is an administrative task in the performance of which it is 
not practicable to admit any considerable amount of democratic 
participation or control is not an unreasonable one, and can be 
met only upon a basis of fact. Certain it is that, in its actual 
operation, German governmental forms and administrative 
methods have produced results, which, from the standpoint of 
administrative efficiency, and official honesty, are superior to 
those which any other government of the world has been able to 
produce. Not only have the social and industrial prosperity of 
the people been wonderfully advanced, and the general level of 
education raised to a high degree, but a state has been created 
which is of tremendous military strength. This much must be 
admitted. 
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What, then, if anything, can be said to offset the logic of this 
result? 

In the first place it can be said that the prosperity thus politi- 
cally produced is apparent and temporary rather than real and 
permanent; that, though certain desirable results have been 
reached by this oligarchic and autocratic government, the politi- 
cal education of the people has been neglected ; that the growth 
of a capacity in the people to form an intelligent public opinion 
has not been fostered and has, on the contrary, been discour- 
aged; that there is inherent in this form of government a tend- 
ency unduly to exalt the military and administrative efficiency 
of the political machine as an end in itself, at the expense of the 
more vital interests of those for whose benefit that machine 
exists and operates; that by the denial to the general mass of 
the people of the right to exercise a controlling influence in their 
own government, they are deprived of a consciousness of power 
and responsibility which, if possessed, would widen their inter- 
ests, broaden their intellectual powers, and increase their appre- 
ciation of the ethical obligations laid upon them by their national 
and international life; and, finally, that, at the very best, this 
form of autocratic or oligarchic government makes ever present 
the danger that those who happen to have the reins of public 
power in their hands will use that power ignorantly or selfishly, 
or both. 

It is probably true that Prussia and the other German states 
have escaped this last danger to a greater extent than the gen- 
eral experience of other peoples would lead one to expect. 
The reasons for this are discoverable, although there is not 
space for their discussion in this paper. However, the character 
of the agrarian legislation in Prussia, and the so-called Boden- 
■politik in the cities, are sufficient to show that the danger of 
legislation in behalf of the special interests of those in power 
has been by no means wholly avoided. 

Admitting the general excellence of the Prussian administra- 
tive system and the material prosperity and improvement of 
the social conditions of the people which have been secured 
through state action, the general result has been demonstrated 
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to be a disastrous one, because it has made possible, if indeed 
it has not actively stimulated, the development of an ideal of 
national greatness which is inconsistent with a true conception 
of civilization, — that, in short, beneath its surface prosperity, 
there have developed potentialities of evil for the realization 
of which only time and opportunity were needed. 

Thus the critics of deutsche Kultur rightly claim that the suc- 
cesses which have been the product of the German constitutional 
and administrative system have been of a materialistic char- 
acter and have lacked true ethical and spiritual elements — that 
right has been sacrificed to might, political liberty to state 
authority, and individual spontaneity and freedom to organized 
efficiency; with the result, that state action has freed itself 
from the limitations which ordinary morality imposes, and the 
entire mind of the people has been corrupted; and that, with 
their pride swollen with a contemplation of the material suc- 
cess which they have gained, the Germans have lost respect 
for, and appreciation of, the value of a civilization and political 
ideals which differ from their own. Misled by this distorted 
perspective, the Germans have adopted a Weltpolitik which has 
brought them into conflict with other nations and made inevit- 
able the terrible conflict which is now devastating almost all 
Europe and has, indeed, kindled the flames of war in the four 
quarters of the globe. 



